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Abstract

The relationship between law and war has evolved substantially over two centuries. One
aspect of this evolution that merits further examination is legal accountability. Some
international relations (IR) scholars maintain international law lacks meaningful influence
without enforcement capabilities. But this critique of international law’s capacity to deliver
meaningful influence in state behavior is over simplified and overlooks substantial changes and
efforts to expand the enforcement capacity of international law. In the last half-century, states
have taken deliberate steps to expand court jurisdiction into warfare enhancing the capability to
enforce international legal obligations and increase the likelihood of legal accountability. This
dissertation is an empirical account of legal accountability in British and American national
security policies in the post-9/11 conflicts in Afghanistan and Iraq.

How do the laws of war shape executive policies in armed conflict? This is the research
question of this project. It is a fundamental question of international law and politics with strong
academic and policy implications. The laws of war attempt to humanize war and limit
repercussions to civilians and combatants; yet, empirically there is no consensus as to whether
the laws of war accomplish this goal. My contribution to the debate is an empirical account of
legal accountability in policy processes. Specifically, how does international and domestic
judicial accountability influence national security regarding torture and targeted killing? I
propose that to understand how international law affects national security policies researchers
should consider how expansion of jurisdiction for judicial review has permeated the policy

process.



I examine policies in the United States (US) and United Kingdom (UK) in the post 9/11
Afghanistan and Iraq conflicts. The scope is limited to the legal issues of torture and targeted
killings; these represent well-established legal regimes in which the UK and US have the same
obligations under the laws of war. Domestic and international courts had jurisdiction over the
crimes of torture and targeted killings during the conflicts in Afghanistan and Iraq. This is a
qualitative account using cross case comparison and process tracing using declassified primary
sources and secondary sources, and interviews with elite military and political officials to
understand how court jurisdiction influences military policies and strategies in war.

I adopt the foundations of a theoretical framework from Ashley Deeks of “judicial
observer effects” which analyzes the role of legal accountability in domestic legal systems. As
such, judicial observer effects are the impact on executive policy making of probable court
consideration of a particular national security policy. This dissertation expands on this
framework to include the multiple jurisdictions that have potential effects in national security
affairs; I expand the analysis to account for domestic observer effects, international observer
effects, and foreign observer effects in US and UK policies on torture and targeted killings.

The central findings of this thesis indicate that observer effects influence national security
policies through two mechanisms. The first is executive branch inter-agency interaction and
policy preferences. Executive agencies, or ministries, formulate policy preferences with
differentiated perspectives on legal accountability for policy violations. The second mechanism
is the institutional structure of coalitions. The conflicts in Afghanistan and Iraq operated in
coalitions and military operations had to be coordinated around coalition partners diverse

substantive legal obligations. Additionally, coalition operations also had to accommodate



partners’ court jurisdiction(s). As such, through executive inter-agency interaction and coalition
coordination, policymakers weighed the risk of legal accountability on policies regarding torture
and unlawful targeting.

Fundamentally, judicial observer effects impact national security policies by defining the
parameters of policymaking. The United States with lower levels of judicial observer effects had
more flexibility to maneuver if confronted with legal or strategic uncertainty. The United
Kingdom with higher levels of judicial observer effects had more restricted policy parameters
and less flexibility to maneuver if confronted with legal or strategic uncertainty. The central
contribution of this dissertation is judicial observer effects as one element that delineates the

boundaries of acceptable national security policy.
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Chapter 1. Introduction

Law is regarded as binding because it represents the sense of right of the community. it is an
instrument of the common good. Law is regarded as binding because it is enforced by the strong
arm of authority: it can be, and often is, oppressive.

Both these answers are true; and both of them are only half truths.

--E.H. Carr!

The relationship between law and war has evolved substantially over recent centuries.
The laws of war as a system of rules to regulate the breakdown of cooperation and order has
piqued scholarly interest for as long as the system has existed.? But in the last half century, there
has been a vital shift toward legalization in nearly every facet of international politics; and the
trend toward the legalization of warfare harbors important consequences — including the
circumstances of resorting to war, the way war is executed, and the way war is understood or

remembered after its conclusion.?

! Edward Hallett Carr, The Twenty Years’ Crisis, Macmillan (1946), pg. 177 (second edition.)

2 The terms Laws of War, Laws of Armed Conflict (LOAC), and International Humanitarian Law (IHL) are used
interchangeably. For an in-depth analysis of the history of the laws of war, see Alexander Gillespie, A History of the
Laws of War: The Customs and Laws of War with Regards to Combatants and Captives, Vol. I and II, Hart
Publishing (2011).

3 See Judith Goldstein, et. al., “Introduction: Legalization and World Politics,” International Organization, 54
(2000); Ian Hurd, “The Empire of International Legalism,” Ethics & International Affairs, 32 (2018). For
legalization and war, specifically, see Oona A. Hathaway and Scott Shapiro, The Internationalists: How a Radical
Plan to Outlaw War Remade the World, Simon & Schuster (2017).
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A significant and recent aspect of the legalization trend is enforcement. Some
international relations (IR) scholars maintain international law lacks meaningful influence
without enforcement capabilities.* Broadly, this argument contends that international law
without legitimate enforcement power cannot compete with other fundamental features of the
international system that compels and directs state behavior. But this critique of international
law’s capacity to deliver meaningful influence in state behavior is over simplified and overlooks
substantial changes and efforts to expand the enforcement capacity of international law. In the
last half-century, states have taken deliberate steps to expand court jurisdiction into warfare
enhancing the capability to enforce international legal obligations and increase the likelihood of
legal accountability.

One such step is the proliferation of international courts with jurisdiction over the
conduct of military operations.’ Modern militaries have well-established military justice
systems; nevertheless, the creation of courts with the power to prosecute international crimes
coupled with the expansion of some civilian courts to prosecute war crimes, warrants a closer

examination of the role of legal accountability in modern warfare.

4 See for example, Stephen D. Krasner, “Realist Views of International Law,” Proceedings of the Annual Meeting
(American Society of International Law) (2002), “...for many if not all lawyers there is an obligation to obey
international law. For political scientists this is an odd way of conceptualizing a set of agreements or practices for
which there is no overarching authority capable of resolving conflicting interpretations... and no neutral third party
with the legitimate right to punish violators.” (265).

5 For the rest of the dissertation, the term ‘military operations’ only refers to military operations in the context of an
armed conflict. Military operations below the threshold of an armed conflict are beyond the scope of this study and
subsequently not included in this analysis. Additionally, I often refer “national security policies” and “military
policies” interchangeably. For both usages, the reference is to policies regarding torture and targeted killings. Other
national security policies will be explicitly stated.
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These steps to enhance enforcement and accountability were met with critics. Some
contend that expanding court jurisdiction into military operations anywhere on the globe leaves
soldiers in the theater of combat constantly worried about the possibility of litigation.® According
to these critics, jurisdiction expansion, or what some called putting “judges on the battlefield,”
inherently restricts a soldier’s capability to respond quickly and effectively to an immediate
threat.” Similar to the critics of meaningful influence of international law, this is an overly
simplistic critique that requires major assumptions about the role of law and its overwhelming
impact on the conduct of operations.

This dissertation offers an empirical account of court jurisdiction in British and American
military policies in Afghanistan and Iraq. It is one step toward resolving some inherent tensions
in our current understandings of courts and warfare, and the impact of judicial oversight in
modern conflicts.

How do the laws of war shape executive national security policies in an armed conflict?
This is the core research question of this dissertation and is a fundamental question of
international law and politics with significant academic and policy implications. The laws of war
are products of a system that attempts to humanize war and limit repercussions to civilians and

combatants; yet, empirically there is a mixed consensus of the laws of war accomplishing this

¢ Tom Tugendhat and Laura Croft, “The Fog of Law: An Introduction to Legal Erosion of British Fighting Power,”
Policy Exchange (2013).
" Tbid.
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goal.® Scholars and foreign policy practitioners have long grappled with the inherent challenges
of the law-politics-war nexus, not the least of which is accessibility. Much of the relevant
deliberations are closed-door and classified. Nevertheless, the conflicts post-9/11 produced a
substantial amount of available information to the public in an effort to promote political and
legal accountability and merits examination.

My contribution to the debate is an empirical account of legal accountability in national
security policy processes.’ Specifically, how does international and domestic judicial
accountability influence national security policies regarding torture and targeted killing? This is
the core empirical question of this project. I propose that to understand how international law
affects national security, researchers should consider how expansion of potential judicial review
in an armed conflict has permeated the policy process itself.!? Rather than attempting to track the
influence of law at the tactical level where individual soldiers operate in the fog of war, I argue
the policy planning process is more appropriate for identifying the potential variation in legal
accountability. As such, answering this research question offers a richer understanding of how

international law and legal accountability operate in an armed conflict.!!

8 See lan Clark, Sebastian Kaempf, Christian Reus-Smit and Emily Tannock, “Crisis in the laws of war? Beyond
compliance and effectiveness,” European Journal of International Relations, vol. 24, 2, (2018); James Morrow,
“When do states follow the laws of war?” American Political Science Review (2007); Janina Dill, Legitimate
Targets: Social Construction, International Law, and US bombing, Cambridge University Press, 2014.

° Throughout this dissertation, the terms legal accountability and judicial oversight are used interchangeably.

10 This disentangles the role of Congress/Parliament and focuses exclusively on the actions of actors in the
executive branch that have direct roles in the operations of armed conflict (this includes civilian leaders and the
military).

' Tugendhat and Croft, (2013).
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To answer this question, I examine policies in the United States (US) and United
Kingdom (UK) in the post 9/11 Afghanistan and Iraq conflicts. The scope is limited to the legal
issues of torture and targeted killing; these represent well-established legal regimes in which the
UK and US have the same obligations. The conflicts in Afghanistan and Iraq occur at a moment
in time when legal accountability is most likely because domestic and international courts have
jurisdiction over military operations. Finally, the US and UK were the largest military
contributors to operations in both conflicts; they are case studies for their similar legal and
political qualities promoting their “special relationship,” yet exhibit variation in levels of court
jurisdiction over military operations.

The legal issues examined in this project are the prohibitions of torture and unlawful
targeting; each of these issues represent well-entrenched legal regimes in which the US and UK
are both prohibited from committing practices amounting to torture and unlawful targeting. Yet
each of these issues are also the bedrock of controversial national security policies that are
centerpieces of the ‘war on terror.’

This is a qualitative account using cross-case analysis and process tracing of declassified
primary sources and secondary sources in addition to interviews with elite military and political
officials to better understand how court jurisdiction influences military policies in war.

Some scholars have recognized the gap in our academic awareness of mechanisms
through which the threat of judicial review motivates national security policymakers,

Even more intriguing...is the possibility of further work examining the executive and how it
responds to the courts, or fails to do so...understanding how both institutions think about and
react to one another will ultimately be essential to understanding the operation of the judicial
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check...further theoretical and empirical investigation is needed to flesh out whether and under
what conditions the executive anticipates judicial action.12

The tenets of this project certainly merit further study, and this dissertation is just one
step toward that goal. Ultimately, understanding how a system of enforcement, international and
domestic, impresses upon the policy process to influence how powerful states conduct an armed
conflict has significant real-world consequences. The two issues I examine, torture and unlawful
targeting, particularly policies of targeted killings, represent well-entrenched legal regimes,
relevant to any study of the conflicts in Afghanistan and Iraq. Grasping how the proliferation of
court jurisdiction in these conflicts furthers an academic discussion about the law-politics-war
nexus; but also offers insight into how mechanisms of accountability function in the complex,
and often covert, world of national security policy.

The central findings of this thesis indicate that the threat of legal accountability, or
“judicial observer effects,” influences military policies through two mechanisms. The first is
executive branch inter-agency interaction and policy preferences. Executive agencies, or
Ministries in the UK, formulate agency policy options that reflect different perspectives for legal
accountability. The second mechanism is the institutional structure of multinational military

operations. The conflicts in Afghanistan and Iraq were coalitions in which foreign partners had

12 Keith E. Whittington, Judicial Checks on the President in The Oxford Handbook of the American Presidency
(2009), 661-2; see also Cass Sunstein, “Reviewing Agency Inaction After Heckler v. Chaney, University of Chicago
Law Review (1985) (“It is important to keep in mind the fact, traditionally overlooked in discussions of judicial
review of agency action, that the availability of review will often serve as an important constraint on regulators
during the decision-making process long before review actually comes into play.”), 656; Ashley Deeks, “The
Observer Effect: National Security Litigation, Executive Policy Changes, and Judicial Deference,” Fordham Law
Review 82 (2013), 831.
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to coordinate partnered operations to accommodate diverse substantive legal obligations and
diverse interpretations of those obligations. Coalition operations also had to accommodate
partners’ respective court jurisdictions. In each of these ways, policymakers weighed the risk of
legal accountability on policies regarding torture and unlawful targeting. I will return to these
findings in Chapter 4 and Chapter 5, respectively.

The rest of this chapter continues as follows. The first section disentangles legal
accountability from other forms of accountability that could factor into national security policies.
The second section describes relevant literature to situate this project in a broader multi-
disciplinary debate. The third section explains the research design and methodology of the

project. The fourth section offers a map for the rest of the dissertation.

1. Expanding Legal Accountability

There are many ways to hold political and military officials accountable. Indeed,
accountability to the public is the bedrock of modern democratic governance.'> Mechanisms of
accountability, in some form, ensure that citizens maintain a degree of authority in public policy
and are markers of good governance practices.'* Accountability as a blanket term has, “come to
stand as a general term for any mechanism that makes powerful institutions responsive to their

particular publics.”! This section disentangles political accountability from legal accountability.

13 See more from Mark Bovens, “Public Accountability” in the Oxford Handbook of Public Management, (2005).
14 Ibid.
15 Richard Mulgan, “Accountability: An Ever-Expanding Concept?” Public Administration, 78 (2003), pg. 8.
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It explores how the rise of international criminal law and individual criminal responsibility has
led to an enhanced role of legal accountability in political processes.

Political accountability is one of the hallmarks of modern democratic practice.!® In
political discourse, accountability has two sides. In the first, it is a normative concept that
standardizes acceptable behavior for public actors.!” In this sense, accountability is a positive
political virtue or feature of officials. “Accountability, used in this more active sense of virtue,
refers to substantive norms for the behavior of actors.”!® The other side of accountability, and the
more common use of the term, is an arrangement in which a public actor is held to account in a
forum.!® This process typically involves an obligation to explain or justify conduct.?’ An
accountability forum could refer to a myriad of outlets and actions, i.e. disciplinary action from
superiors, answering questions from a journalist, facing public scrutiny or reelection.?! These
particular forums result in officials facing political sanctions from the public misconduct from

the public for their misconduct. This project does not explore these forms of political

16 For more on political accountability generally, see Robert D. Behn, Rethinking Democratic Accountability,
Brookings Institution Press, (2001); Monica Blagescu et.al., Pathways to Accountability: The Global Accountability
Framework, One World Trust (2005); Magnus Bostrom and Christina Garsten, eds. Organizing Transnational
Accountability, Elgar, (2008); Mark Bovens, “Analyzing and Assessing Accountability: A Conceptual Framework,”
European Law Journal, 13:4 (2007); Mark Bovens et.al., “Does Accountability Work? An Assessment Tool,”
Public Administration, 86:1 (2008); Michael Dowdle, ed., Public Accountability: Designs, Dilemmas and
Experiences, Cambridge University Press (2006); Richard Mulgan, Holding Power to Account: Accountability in
Modern Democracies, Palgrave, (2003); Anne-Marie Slaughter, “Disaggregated Sovereignty: Towards Public
Accountability of Global Government Networks,” Government and Opposition, 39:2 (2004).

17 See Mark Bovens, “Two Concepts of Accountability: Accountability as a Virtue and as a Mechanism,” West
European Politics, Vol. 33, No. 5 (2010).

18 Ibid, pg. 949.

19 Ibid, pg. 946.

20 Ibid, pg. 951; Mulgan (2003).

21 Bovens (2010).
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accountability. Instead, I focus exclusively on legal accountability, in which actors may face
criminal sanctions before a court of law.

Legal accountability is the requirement that actors “abide by formal rules and be prepared
to justify their action in those terms in courts or quasi-judicial arenas.”?? For example, an actor
could face criminal prosecutions or civil litigation for violations committed in an armed conflict.
Civil and criminal law are different bodies of law with different forms of punishment; civil suits
typically result in monetary compensation, whereas criminal prosecutions can result in
incarceration. For the issues in this project, torture and targeting violations, they operate at the
intersection of multiple bodies of law and, therefore, multiple court jurisdictions. For example,
international human rights law (IHRL), IHL, and international criminal law (ICL) prohibit
torture and inhumane or degrading treatment, and thus, the crime of torture falls under the
jurisdiction of the International Criminal Court (ICC), the European Court of Human Rights
(ECtHR), and domestic criminal and civil courts.?* Therefore, this project includes civil and
criminal courts in the analysis. Whether the distinction creates empirically different outcomes in
policy processes merits further investigation.

The timing of the conflicts in Afghanistan and Iraq occur at a unique moment in the

evolution of legal accountability and armed conflicts. The attacks of September 11, 2001

22 Ruth Grant and Robert Keohane, “Accountability and Abuses of Power in World Politics,” American Political
Science Review Vol. 99, No. 1 (2005), pg. 36.

23 Chapter Two traces the evolution of torture prohibitions in US and UK domestic legal systems and international
obligations. For an overview of how the crime of torture can be prosecuted in Europe, see European Center for
Constitutional and Human Rights, “Torture in Europe: The Law and Practice” September 2012.
https://www.ecchr.eu/fileadmin/Publikationen/Torture_in_Europe 2012-09.pdf.
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triggered multinational military operations in both Afghanistan and Iraq and had a significant
impact on the role of law in those conflicts.?* Within the same context, the norm of individual
responsibility was gaining traction. Trends toward domestic adjudication of human rights
violations and establishing and international criminal court enshrining individual criminal
responsibility led many to perceive legal accountability as the norm rather than the exception.?
Kathryn Sikkink calls this phenomenon the justice cascade. “The justice cascade is a rapid and
dramatic shift in the legitimacy of the norms of individual criminal accountability for human
rights violations and an increase in actions (such as trials) on behalf of those norms.”?¢

A fundamental underpinning of the justice cascade is that it is a global phenomenon; the
norm of individual criminal accountability is a departure from an established practice that is, to
varying degrees, evident beyond western democracies. One test for the justice cascade is whether
it affects the world’s most powerful countries. Sikkink argues that even in the face of an armed
conflict, the US executive is not immune from the trend of individual criminal accountability.
The Bush administration’s application of memos authorizing interrogation techniques amounting
to torture appear to contradict Sikkink’s conclusion. However, Sikkink contends the very

production of the memos attempting to offer a legal foundation for harsh and coercive

interrogation techniques is itself an expression of the justice cascade. Simply put, if the US had

24 Military operations beyond Afghanistan and Iraq are beyond the scope of this project, though warrant further
investigation. The empirical discussion of drone strikes deals with the often-discussed issue of borderless wars in
region; though, largely to the extent that other theaters influence Afghanistan and Iraq.

25 See Kathryn Sikkink, The Justice Cascade: How Human Rights Prosecutions are Changing World Politics, W.
W. Norton & Company, (2011).

26 Kathryn Sikkink and Hun Joon Kim, “The Justice Cascade: The Origins and Effectiveness of Prosecutions of
Human Rights Violations,” The Annual Review of Law and Social Science (2013), pg. 268.
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no concerns about legal accountability, then it would not have embedded controversial policies
in a legal framework. The memos were an attempt to shield US officials from prosecution,
putting aside the quality of the reasoning.?” Whether or not Sikkink’s observation captures the
motivations of actors at the time, there is little doubt that the US torture program and the legal
debates that followed it changed the global conversation about legal accountability and powerful
states.

The UK also experienced changes for the role of legal accountability at the beginning of
the twenty-first century. The year 2000 signaled a new era of military operations while both the
Human Rights Act 1998 (HRA) and the International Criminal Court Act (2001), both landmark
pieces of legislation, were about to enter into force. The HRA implemented civil and political
rights from the European Convention of Human Rights (ECHR) into British law; and, as will
become very important, made British courts available as a domestic remedy to British violations
of the rights enshrined in the Convention. The International Criminal Court Act 2001 adopted the
international crimes of the Rome Statute into British criminal law; effectively empowering
British courts to prosecute war crimes committed abroad.?®

This exposure of legal accountability in the British context generated significant
backlash. One former Chief of the Defence Staff claimed the British armed forces “are under

legal siege” and these developments will put “judges on the battlefield,” implying that increasing

%7 Sikkink (2011), pgs. 190-191.
28 See William W. Burke-White, “The International Criminal Court and the Future of Legal Accountability,” /LS4
Journal of International and Comparative Law, no. 1 (2003).
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legal accountability inherently impedes the military’s ability to respond to immediate threats.?’
This concern represents the inherent tension in much of the literature of law and war and it is not
easily resolved. Nevertheless, others have argued, this tension between battlefield effectiveness
and strong rule of law may be based on faulty assumptions and are not (necessarily) mutually
exclusive.*

The capacity for legal accountability for violations in an armed conflict is increasing. In
both cases, the US and UK have updated the ability to prosecute war crimes and enhanced
practices promoting individual criminal accountability. This study pivots the analysis to the
effect of these changes. How did the legal accountability changes factor in to US and UK’s next
wars? The next section outlines the observer effects in national security policy making and the

core findings of the dissertation.

2. Judicial Observer Effects in National Security Policies

In the US and UK, the executive branch is composed of numerous agencies (or
ministries) that utilize their collective expertise to create measured and informed national
security policies. Executive policymaking does not occur in a vacuum independent of the
possibility or probability of litigation and “is highly attuned to potential court action.”*' Courts

are one of many audiences of national security policies; but courts, specifically domestic courts

2 Lord Boyce, HL Debs July 14, 2005, vol 684, col 1236; see also Tugendhat and Croft (2013).
30 Peter Rowe, Legal Accountability and Britain’s Wars 2000-2015, Routledge, 2016.
31 Deeks (2013), pg. 830.
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in the US and UK, have the competency to strike down policies that violate domestic law, to
compel the executive to alter policies into legal compliance or mandate new policies.>? As such,
courts are a critical audience in which the executive is attuned to.>* The result of executive
attention to potential court action is called the “judicial observer effect” and will be discussed,
defined, and expanded in chapter two. But for now, judicial observer effects are the effects of
potential judicial review on national security policies.

The core empirical finding of this dissertation is that judicial review does indeed factor in
to national security policy making. The judicial observer effect is a delineation of national
security policy space that effectively defines policy options and maneuverability in the face of
legal uncertainty. States with higher degrees of judicial review, or domestic and international
courts with jurisdiction over military policies, are more constrained in the policy space in which
they can maneuver; conversely, states will with lower levels of judicial review, or limited courts
with jurisdiction over military policies, are less constrained in their policy options which gives
them a more maneuverability in uncertainty.

This finding is distinct from other academic perspectives in international relations and
legal literatures. Some advocate that courts, particularly international courts, can have a deterrent
effect on states and compel wartime policies and behavior to comply with legal obligations out
of fear of prosecution. Another perspective is that courts, particularly domestic courts in western

democracies, exhibit significant deference to the executive branch which needs to respond to

32 Deeks (2013), pg. 831.
3 Ibid.
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threats to national security swiftly and effectively. In these contexts, domestic courts are not
afforded the competence of participating in national security policymaking, nor should they be.
This dissertation argues for a more nuanced picture of judicial review and national security.
Courts do not fully deter, nor do they fully defer. Instead, judicial review contributes to a
delineation process that establishes boundaries of national security policymaking. These
boundaries become most evident and significant when faced with legal uncertainties in an armed
conflict, as will be illustrated in chapters 3 and 4. In the face of legal uncertainty, judicial review
factors most heavily as states determine the limits of national security policies while mitigating
the risks of litigation.

The effect of policy delineation occurs through two mechanisms. The first is through
executive agency interaction. The numerous executive agencies that participate in national
security policy making have varied perceptions of judicial review, and these diverse perspectives
contribute to disparate, and at times conflicting, policy options for the state. For example, chapter
three details how in the US, the CIA and DOD held different perceptions regarding the
probability of judicial review. The intelligence community and armed forces are subject to
different jurisdictions (civilian and military) and this difference played a role in the policy
options the CIA and DOD advocated for. Taking an agency, or ministry, level perspective to the
executive branch disaggregates the “executive” to capture variation among national security
officials that actively participate in the policy deliberation, or policy setting, process.

The second mechanism is the institutional design of ad hoc coalitions. The conflicts in
Afghanistan and Iraq were fought in ad hoc coalitions led by the United States, this required

coordinated partnered operations to respect coalition partners’ domestic and international legal
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obligations and interpretations of those obligations. This coordination process, called coalition
legal interoperability, also requires an awareness of coalition partner domestic and international
jurisdictions. Legal interoperability requires states to coordinate operations while navigating
partner nations’ caveats (or conditions of participation in operations) and domestic national
security policies. As the coalitions in Afghanistan and Iraq showed, when partner nations issue
significant caveats to coalition operations, the lead nation must pick up the slack. For example, in
Iraq, most coalition partners issued caveats regarding detention — only the US and UK operated
detention facilities. This led complex arrangements of between partners of delegating territory
and processing transfers of detainees, as chapter five will detail further.

The legal interoperability of ad hoc coalitions triggered judicial observer effects through
two ways. First, British and American military and legal officials had to coordinate complex
arrangements to achieve the strategic objective and minimize litigation risks on the armed forces.
One example of this complexity was working partnered operations to mitigate American
soldiers’ exposure to European human rights jurisdictions. Because American and European
troops often worked together, US officials at the Department of Defense and Department of State
had to plan operations without subjecting Americans to human rights jurisdictions. Second, legal
interoperability triggered observer effects through state responsibility. When working as
partners, states may be held liable for the actions of another state in the same coalition under the
law of state responsibility. This point was particularly significant for junior partners who were

concerned their participating in the coalition could expose litigation for British and American
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behavior, particularly regarding allegations of torture. Risks of legal accountability prompted
rare instances of confrontation for “risky behavior” that jeopardized the entire coalition.*

The burgeoning academic literature and policy interest in international law and its role in
war has discounted the role of courts in the policymaking process. The literature that does
examine the threat of accountability in armed conflict tend to look to battlefield conduct and
behavior as their indicators of deterrence or deference. But taking a step back to better capture
courts at top level deliberations can offer valuable insight into legal accountability at the first
step of executing a war. Using the US and UK as case studies offers an interesting and insightful

glimpse into national security processes and how the British and American experiences in

warfare are influenced by a rising presence of judicial review.

3. Map of Dissertation

The rest of the dissertation continues as follows. Chapter two presents the relevant
literature, observer effect framework, and methodology of the dissertation. This chapter begins
with a discussion of the legal and international relations literature that examines the role of
courts in a national security context. Specifically, this review illustrates two extant perspectives
for the role of courts in national security decision making. On the one hand, there is a substantial
literature on the deterrent effect of international courts for combatants and governments. This

camp argues accountability in an international court influences combatant compliance calculus —

3% Chapter five discusses these confrontations regarding risky behavior and pressures from junior partners on US
officials out of concern for state responsibility.
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and thus, international courts have a significant role in encouraging combatant compliance with
the rules of war. On the other hand, others argue that in a domestic context, the established
practice of judicial deference to the executive on national security matters implies that domestic
courts have minimal influence on the development of national security policies. This practice of
deference, called the military deference doctrine, is firmly established in US and UK
jurisprudence and the deference camp is skeptical of domestic judicial oversight as a compelling
factor that will directly affect the process. Because each camp generally focuses on different
levels of jurisdiction (international and domestic), they are not necessarily mutually exclusive;
however, I would argue the tenets of their arguments are contradictory because the systems are
not wholly independent. By way of a simplified example, if both deterrence and deference
theorists were correct, the UK would create national security policies with heavy reliance on
domestic deference but heavy concern for international adjudication. But this does not reflect
British national security decision making and its relationship to legal obligations or judicial
oversight.

Chapter two presents an expanded observer effect framework to better capture the
relationship of judicial oversight and national security decision making. The chapter begins with
an explanation of Ashley Deeks’ original observer effect analysis and expands the boundaries of
the framework to include international courts in the process. This section details different types
of judicial observer effects and how to identify them in national security policy. Chapter two
then concludes with the research design and methodology of the dissertation.

Chapter three presents the historical progression of courts in times of national security

crisis and armed conflict. The goal of the chapter is to describe the evolution of the
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judicialization of national security up to the point of the wars in Afghanistan and Iraq. This
includes the expansion of court jurisdiction into military affairs over the twentieth century as
norms of individual accountability changed the way we think about legal accountability in
warfare. Chapter three also includes an overview of the landmark cases cementing military
deference doctrine into US and UK precedent. The chapter concludes with a bird’s eye view of
the state of affairs at the inception of the conflicts.

Chapter four is the first empirical chapter of the dissertation and zooms into the national
security decision making processes of the US and UK. It disaggregates the processes with an
executive agency perspective of policymaking and illustrates that judicial oversight has different
effects in agencies relevant for national security policymaking. Specifically, this chapter finds
variation of judicial observer effects in the US (and UK counter-parts) Department of Defense,
Department of State, and Intelligence agencies. Each agency perceived the likelihood of judicial
oversight differently and this variation was one factor which resulted in different policy options
from each agency.

Chapter five is the second empirical chapter and demonstrates the impact of judicial
oversight in coalitional warfare. Both conflicts in Afghanistan and Iraq were multinational
military operations which required partners with diverse international and domestic legal
obligations and interpretations to operate together. This particular form of coalition
interoperability, legal interoperability, resulted in complex arrangements of operations. Risks of
legal accountability within the coalition, often for the behavior of other state partners, had a
significant role in the execution of the coalition mandate. This chapter maintains that the

institutional design of coalitions enhances judicial observer effects.
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Finally, chapter six concludes with the empirical findings of the dissertation and an in-
depth discussion of the theoretical implications. It further concludes with necessary next steps

and avenues for future research.
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Chapter 2. Literature, Theory, and Methodology

This chapter has three components. First, it presents a state of the relevant literature in
international relations and international law to situate this dissertation within a multidisciplinary
field. Second, it presents the judicial observer effect framework, expanding upon previous
observer effect studies that were narrower in scope. In this chapter, I present a wider and
comprehensive view of judicial observer effects to include international and foreign courts as
potential motivating influences on national security decision making. Third, and finally, this
chapter details the research the design of the dissertation, including the case selection and

methodology.

1. State of the Literature

This study contributes to literatures in multiple disciplines, both substantively and
empirically. This section describes the state of the literature to situate the central findings of this
dissertation in a larger academic debate. Additionally, this section demonstrates how extant
literature often misses critical links easily overlooked when complying with disciplinary
practices. The aim is to demonstrate how common approaches yield conclusions that are pieces
of a larger puzzle. This dissertation is situated at the intersection of multiple studies in an effort
to capture the complexities of policymaking and merge legal analysis with analysis of the
priorities associated with effective military operations.

The following four sub-sections outline the existing academic literatures. The first section

details different strands within international legal scholarship and the multiple issues that overlap
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with international relations scholarship. This also includes a section of empirical studies of the
role of law in war from multiple disciplines. The second section details the court literature and
how scholars have explored the effects of courts on policy making. This section discusses (a)
deterrence of international courts and; (b) deference of domestic courts. Each framework offers
important insight into how enforcement interacts with other competing priorities to inform
military policy. The third and final section details how the dissertation interacts with the

discussed literatures, merging them into an interdisciplinary approach to the research question.

1.1. International Law Approaches
International legal scholarship grapples with many of the same questions as international
relations. The extent that states consider and comply with international legal norms “remains
among the most perplexing questions...It challenges scholars of international law and
international relations alike.”* This section surveys significant frameworks from legal

scholarship that seek to understand how international law functions in the international system.

3% Harold Hongju Koh, “Why Do Nations Obey International Law?” 106 Yale Law Journal, (1999) pg. 2599. For
more on state compliance and international law, see Louis Henkin, How Nations Behave: Law and Foreign Policy,
Columbia University Press, (1979); Abram Chayes & Antonia Handler Chayes, The New Sovereignty: Compliance
with International Regulatory Agreements, Harvard University Press (1998); Thomas M. Franck, The Power of
Legitimacy Among Nations, Oxford University Press (1990); Jack Goldsmith and Eric Posner, The Limits of
International Law, Oxford University Press (2005); Abram Chayes and Antonia Handler Chayes, “On Compliance,’
International Organization, 42 (1993); Andrew Guzman, “A Compliance-Based Theory of International Law,”
California Law Review 90, (2002); Kenneth Abbott, “Modern International Relations Theory: A Prospectus for
International Lawyers,” Yale International Law Journal 335 (1989); Kal Raustiala and Anne-Marie Slaughter,
“International Law, International Relations and Compliance,” in The Handbook of International Relations (Walter
Carlsnaes et al. eds.,); Anne-Marie Slaughter, Andrew S. Tulumello and Stepan Wood, “International Law and
International Relations Theory: A New Generation of Interdisciplinary Scholarship,” The American Journal of
International Law 92 (1998).

bl
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Early reflections in the post-Second World War system were optimistic about new institutions
and rules-based system that contrasted the strictly state-centric system. Where some IR scholars
argued states inherently behave out of concerns for power, some international law advocates

subscribed to Louis Henkin’s observation that most nations obey most laws most of the time.>®

1.1.1. International Law & the International System

Legal scholars, and more recently international relations scholars, have explored why
states obey most of the rules most of the time.?” As mentioned, the aftermath of the Second
World War left the Allies to establish a new world order with a rules-based system.*® However,
the efficacy of this new order was quelled by the political gridlock of Cold War bipolarity.
Institutions, especially the United Nations Security Council (UNSC), functioned on the promise
of cooperation; veto power of the Soviet Union and United States rendered the UNSC a
paralyzed institution on many issues of peace and security. After the fall of the Soviet Union, and
the subsequent end of the cold war, the political paralysis of institutions lifted, and legal
scholarship espoused a certain optimism about the future about international law and

institutions.>’

36 Henkin (1979).

37 For a survey of compliance literature, see Scharf (2009); Andrew Guzman, How International Law Works: A
Rational Choice Theory, Oxford University Press (2008); Raustiala and Slaughter (2002);

38 Scharf (2009), pg. 52.

39 Scharf (2009).
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Four leading views dominated the compliance debate after the cold war, all of which
reflect this newfound optimism of a unipolar system. The first view, the “instrumentalists,”
argued states complied with international law when compliance advanced state interests.*’ The
second view, the “liberal internationalists,” argued compliance depends on whether a state
identifies as “liberal”; liberal states are more likely to comply with international law and more
likely to cooperate with other liberal states.*! The third view, “constructivists,” argued
international legal norms, values, and structure of international society can reshape state
interests.*? Finally, the fourth view is a different perspective of “institutionalist,” in which
compliance is a result of internalization of legal norms through judicial incorporation, legislative
embodiment, and executive acceptance.*’ States foster compliance because violations create
friction with negative consequences for a state’s foreign policy goals.*

Just as the post-cold war international system was optimistic for the prospects of
international institutions and law, the post 9/11 compliance discourse, and by extension legal

scholarship, changed with the political context.*’ In the early days following the attacks of 9/11,

40 Scharf (2009); Koh 1996; Abbott (1989); In a departure from realist beginnings of this general view, these
international relations scholars disaggregated the state into constitutive parts using game theory to model
compliance and cooperation when faced with potentially competing state interests, Robert Keohane, “International
Relations and International Law: Two Optics,” Sherrill Lecture at Yale Law School (1996); Duncan Snidal,
“Coordination Versus Prisoners’ Dilemma: Implications for International Cooperation and Regimes,” American
Political Science Review 79 (1989).

41 Scharf (2009); Anne-Marie Slaughter, “International Law in a World of Liberal States,” European Journal of
International Law (1995).

42 Scharf (2009); Peter J. Katzenstein, The Culture of National Security: Norms and Identity in World Politics (1996)
pgs. 17-19; Friedrich Kratochwil, Rules, Norms, and Decisions: On the Conditions of Practical and Legal
Reasoning in International Relations and Domestic Affairs, Cambridge University Press (1989).

43 Koh (1996); Scharf (2009).

4 Koh (1996).

45 See Scharf (2009) for more on the historical context to trends of international legal scholarship.
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the Bush administration pushed back against some of the core premises of the compliance
literature. John Bolton, Bush’s Ambassador to the United Nations, said, “It is a big mistake for
us to grant any validity to international law even when it may seem in our short term interest to
do so — because over the long term, the goal of those who think that international law really
means anything are those who want to constrict the United States.”*® It is easy to dismiss
Bolton’s comments as extreme, even for the administration. But the National Defense Strategy of
2005 compares the use of “judicial processes” to terrorism, and that both are “strategies of the
weak” and jeopardize “our strength as a nation state.”*’

Some rational choice theorists argued that international law does not compel states into
compliance.*® Using game theory modeling, Jack Goldsmith and Eric Posner argued that when

states do comply with international law, it is purely out of self-interest.*’

The argument rejects
the premises and assumptions of the post-cold war compliance debate; state compliance with
international legal norms, regardless of substantive issue, is not about morality, state identity, or

internalization of norms. In fact, Goldsmith and Posner propose four models to explain state

behavior that was considered “compliance.” But Goldsmith and Posner argue that it wasn’t

46 Samantha Power, “Boltonism,” The New Yorker, March 21, 2005.

4 Department of Defense, National Security Defense Strategy, 2005.

48 Jack Goldsmith and Eric Posner, The Limits of International Law, Oxford University Press (2005).
4 Ibid, pg. 225.
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compliance at all; instead, models of coincidence,® coordination,*! cooperation,> and coercion™
better explained international law and state behavior. This generally skeptical view of
international law as a motivating force in politics particularly resonated in the historical and
political context at the time in Washington; nevertheless, this approach received substantial
criticism and pushback for advancing a certain normative agenda,>* ill-advised policy
implications,* and biased methodology.>°

The compliance literature is overarching in its aims and conclusions and necessarily lacks
nuance and understanding. Some legal scholars pushed back against the trend to measure
successful incorporation of international law in politics through compliance. Howse and Teitel
argue, “looking at the aspirations of international law through the lens of rule compliance leads
to inadequate scrutiny and understanding of the diverse complex purposes and projects that

multiple actors impose and transpose on international legality, and especially a tendency to

0 Ibid, pg. 27. The coincidence model proposes that States follow international law when acting out of their own
self-interest. State behavior happens to align with what international law requires.

5lIbid, pg. 12. The coordination model refers to arrangements between two or more states to follow a rule because it
is convenient.

52 Ibid, pg. 29. The cooperation model refers to states making arrangements that sacrifice short term interests for
long term gains.

33 Ibid, pg. 28. The coercion model refers to powerful states compelling weaker states to act out of the interest of the
powerful state.

34 See Margaret E. McGuinness, “Exploring the Limits of International Human Rights Law,” Georgia Journal of
International and Contemporary Law, 34 (2006).

55 Mary Ellen O’Connell, The Power and Purpose of International Law, Oxford University Press (2011).

%6 Kenneth Anderson, “Remarks by an Idealist on the Realism of The Limits of International Law,” Georgia Journal
of International and Contemporary Law, 34, (2006); Daniel Bodansky, “International Law in Black and White,”
Georgia Journal of International and Contemporary Law 34 (2006); David M. Golove, “Leaving Customary
International Law Where It Is: Goldsmith and Posner’s, Limits of International Law,” Georgia Journal of
International and Contemporary Law 34 (2006).
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oversimplify if not distort the relation of international law to politics.”>’ This signaled a larger
shift in the literature away from compliance and toward nuanced tools to assess the role of
international law.

Capturing how international law functions, and varies, across states and issue areas is a
fundamental shortcoming of the state behavior and legal compliance perspective. System-level
theories necessarily forfeit contextualization and deeper understandings of issue area
specificities. For international law and war, there is a specific relationship which may differ

greatly from trade, human rights, or other international legal regimes.

1.1.2. International Law & National Security Policy

This section examines legal literature regarding international law and national security
policies. There is particular emphasis on empirical studies and insider accounts of crisis decision
making and political processes to provide the context and nuance specific to domestic national
security concerns.

A national security policy is a domestic framework intended to protect the security of
state and its citizens. National security policies are regulated by a patchwork of international and

domestic law; examples of national security policies that fall under these regulations include,

57 Robert Howse and Ruti Teitel, “Beyond Compliance: Rethinking Why International Law Really Matters,” Global
Policy, 1 (2010).
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inter alia, military technology, intelligence policy or practice, military operations, terrorism, or
nuclear security.®

Abram Chayes’ insider account about the Kennedy administration’s policy deliberations
of the Cuban Missile Crisis illustrated international law in the policy process.” The account
demonstrated how, in times of crisis, legal norms may compete with more urgent strategic
considerations.

According to Chayes, the Cuban Missile Crisis offers four conclusions about the role of
law in national security decision making. First, the law is not self-activating. The role of the
lawyer in these deliberations is necessary for the inclusion of international law. This may seem
intuitive, but in military decision making the inclusion of lawyers, and by extension legal
analysis, in military decision making is a relatively new phenomenon. Lawyers were not always
“at the table” with the express purpose of informing policy; previously, the role of legal advisers
was ad hoc and only to answer specific legal questions.®® Chayes’ insight suggested that during

the Cuban Missile Crisis, if the legal adviser had not been present and advocated for certain

8 For more on international/national security law, see Rosa Ehrenreich Brooks, “War Everywhere: Rights, National
Security Law, and the Law of Armed Conflict in the Age of Terror,” University of Pennsylvania Law Review 153
No. 2, (2004); Kim Lane Scheppele, “The International Standardization of National Security Law,” Journal of
National Security Law and Policy, 4 no. 2 (2010). For national security law of the United States generally, see
Stephen Dycus, National Security Law, Wolters Kluwer Law & Business, 4" ed. 2007.

39 Abram Chayes, The Cuban Missile Crisis: International Crisis and the Role of Law, Oxford University Press
(1974).

% For more on the striking increase of lawyers in military decision making, see Doyle Hodges, Let Slip the Laws of
War! Legalism, Legitimacy, and Civil-Military Relations, PhD Diss. Princeton University (2018).
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policy outcomes, international law as a motivating force would not permeate the policy
process.®!

Second, the law is one factor that determines the policy options available, “dividing the
universe of choices into the permissible and impermissible.”? Legal obligations can function as
a sorting mechanism for policy options depending on how risky, or ambiguous, they are.

Third, the legal justification for national security policies are complex. Chayes warns
scholars (and the public) not to conflate legal justifications as an overall defense for a policy that
is clearly motivated by other factors. It is incorrect to assume that the purpose of a policy and its
justification are independent from each other. “There is a continuous feedback between the
knowledge that a government will be called upon to justify its action and the kind of action to be
chosen.”®3
Fourth, decisions must account for the international organizational setting where they are
taking place. International institutions and international law are not easily separable since the
institutions are themselves constituted of legalistic modes of procedure. The consequences on the
larger international organizational space is a feature in national security decision making.%*
Simply put, states do not make decisions in a vacuum and the institutional implications (in

Chayes’ analysis, the Organization for American States [OAS]) can influence the policy options

in crisis decision making.

o1 Chayes (1974), pg. 102.
62 Chayes (1974), pg. 102
8 Chayes (1974), pg. 103.
% Chayes (1974), pg. 105.
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Chayes’ account of the Cuban Missile Crisis is a landmark contribution to understanding
how international law functions in the field of national security policy. Empirical studies advance
our understandings of how international law, the laws of armed conflict specifically, functions

within context.®

1.1.3. Empirical Studies on the Role of Law in State Conduct

Qualitative studies investigate the mechanisms by which state compliance with legal
norms occur.®® To begin with, this section details three significant international relations
empirical studies at the core of this project’s research questions. James Morrow’s study evaluates
what role of IHL in the course and conduct of an armed conflict. He explores how norms of IHL
create strategic expectations about how states fight wars.%” He argues that strategic expectations
create a fixed standard of acceptable behavior and separates “those states willing to observe that
standard from those who are not.” Using game theory under multiple conditions, Morrow finds
that reciprocity strongly enforces the laws of war. His findings argue that it is IHL as a set of
norms, and whether both states engaged in hostilities have ratified IHL treaties, that impact an

actor’s behavior on the battlefield, independent of enforcement.

%5 Notable examples of empirical studies on national security are Michael P. Scharf, “International Law in Crisis: A
Qualitative Empirical Contribution to the Compliance Debate,” Cardozo Law Review 31 (2009); Laura A.
Dickinson, “Military Lawyers on the Battlefield: An Empirical Account of International Law Compliance,” The
American Journal of International Law, 104 (2010); for quantitative studies, see Julian Ku and Jide Kzelibe, “Do
International Criminal Tribunals Deter or Exacerbate Humanitarian Atrocities?” Washington University Law Review
84 (2006); Oona A. Hathaway, “Do Human Rights Treaties Make a Difference?” 111 Yale Law Journal (2002).

% Laura A. Dickinson, Empirical Approaches to International Law, Ashgate (2007).

87 James Morrow, Order Within Anarchy: The Laws of War as an International Institution, Cambridge University
Press (2014).
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Janina Dill also evaluates the role of IHL in the conduct of war. Dill uses the logics of
‘sufficiency’ and ‘efficiency’ as the framework of military decision-making.®® The ‘logic of
sufficiency’ refers to target selection based on what will damage enemy military capabilities in
one-step. The ‘logic of efficiency’ refers to target selection that will harm the combatant’s
military capabilities in three steps or fewer. Dill’s finding is that US targeting practices have
shifted from a logic of sufficiency to one of efficiency, which is counter-intuitive to the increased
legal presence since the war in Vietnam. The overall conclusion is that international law does
have an empirical effect on US targeting practices but does not make war normatively acceptable
in the 21st century.

Travers McLeod also has the same starting point but examines IHL at the center of an
evolving counterinsurgency (COIN) doctrine and practices in both Iraq and Afghanistan.®
McLeod finds that, “international law matters much more than is often assumed and much more
than scholars and practitioners have previously been able to claim.” He argues that the influence
of IHL in US COIN doctrine can be traced through three pathways. The first is through THL’s
ideational influence, through which “deference to the rule of law implicates specific rules of
international law directly or indirectly.” The second pathway is through IHL’s legitimacy, which
refers to the way IHL is used to articulate and demonstrate legitimacy. And finally, IHL’s

mandatory impact, which is largely seen through its interaction with domestic law and domestic

%8 Janina Dill, Legitimate Targets? Social Construction, International Law and US Bombing, Cambridge University
Press (2014).

% Travers McLeod, Rule of Law in War: International Law and United States Counterinsurgency in Iraq and
Afghanistan, Oxford University Press, 2014.
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institutions. McLeod explores these pathways through the drafting and implementation of Field
Manual 3-24, Counterinsurgency (FM 3-24), which reversed US policy on counterinsurgency.

All of these international relations empirical studies started with the same research
question, but each study answers the question in a different way. However, none of these studies
include legal accountability as a motivating force in the conduct or policymaking of an armed
conflict. Morrow is the exception; he does not find enforcement to have much empirical value in
state behavior. But there are a few key differences between his study and this research project.
First, his study only examines inter-state conflicts; whereas this dissertation only examines
asymmetrical conflicts. Second, his study looks exclusively at IHL treaties. This dissertation
broadens to the laws applicable to extraterritorial military operations which includes other bodies
of law and enforcement, notably international human rights law. Third, Morrow’s dependent
variable is compliance with IHL treaties; this does not capture the complications of policy setting
and implementation, which is the focus of this study.

National security legal scholarship has produced important empirical studies that should
be highlighted. One study by Michael Scharf interviewed ten former State Department legal
advisers to understand how the Legal Adviser of the State Department, a position considered the
authority on international law and US obligations, perceives the role of international law in

national security policymaking.’”® The central finding is that international law was a powerful

70 Scharf (2009) pgs. 62-75. The interview data is based on a small day-long workshop with ten former State
Department legal advisers. The discussion centered around five questions: (1) Did the Legal Advisers perceive
international law to be binding? (2) Are international legal rules ever clear enough to constrain policy preferences?
(3) Does the Legal Adviser have a duty to oppose proposed actions that conflict with international law? (4) How
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motivating force for these policymakers, even compelled some policymakers to “forego the use
of force or other policy preferences in order to comply with international law.”’! The value of
this study is the comprehensive viewpoints of State Department legal advisers and their
perceptions about the role and value of international law within national security decision
making procedures. The limitation of this study is that the State Department legal adviser is one
actor among many involved in the procedures.

Scharf’s case study is the Bush administrations employment of torture as an interrogation
tool. He argues the Bush administration’s legal team handling most of the legal analysis, also
called the “war cabinet,” did not follow established protocol, excluding key legal actors from
their deliberations, such as the State Department legal adviser and the National Security Council
Chief Counsel; the two positions created to be the authority of US international and national
security law.”* The case study concludes the exclusion of the State Department legal adviser
“demonstrated that important bureaucratic players perceived the Torture Convention, Geneva
Conventions, and customary international law as applicable and binding.””® Yet, again, this
conclusion is only a piece of a larger puzzle. The approach of this dissertation expands on
Scharf’s study by expanding the set of relevant actors in national security procedures, including

State Department, Department of Defense, and, to a lesser extent, intelligence agencies.

influential is the advice of the legal adviser? (5) Do the legal advisers view international law as a helpful or a
hindrance?

7! Scharf (2009), pg. 97.

72 The “war cabinet” consisted of White House Counsel Alberto Gonzales, Vice President’s Counsel David
Addington, Pentagon Chief Counsel Jim Haynes, and Deputy head of the Office of Legal Counsel in Department of
Justice, John Yoo. (Scharf, pg. 82).

73 Scharf (2009), pg. 94.
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Capturing variation in perspectives about international law, and by extension legal
accountability, is a core contribution to this literature.

Another empirical study from Laura Dickinson examines how US military lawyers, the
JAG Corps, have internalized core values of international law in military operations, particularly
respect for human rights and limits on the use of force.”* Using organizational theory lens,
Dickinson argues within the organization of the US military, JAG officers are “the compliance
unit within the military.”” Based on interviews with over twenty JAG officers from Afghanistan
and Iraq, Dickinson finds that judge advocates are present at all stages of the law and, help
devise the rules of engagement and train troops in those rules...at the same time their ongoing
advice to commanders and commanders’ staff on the battlefield appears to make the legal rules
they seek to enforce more salient throughout the organization. The lawyers report that they frame
the rules in a way that describes them as supporting the broader goals of the organization:
military effectiveness.’®

Dickinson’s central finding supports Scharf’s conclusions, that “the presence of lawyers
on the battlefield can — at least sometimes — produce military decisions that are more likely to
comply with international legal norms.””” Dickinson’s study offers a rare glimpse into how law
functions in operational theaters of war, where JAG officers are core agents advocating for legal

compliance with military commanders. The shortcoming of this study is, again, risking

74 Dickinson (2010), pg. 3.
75 Dickinson (2010), pg. 15.
76 Ibid.

7 1bid, pg. 3.
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confirmation bias. The JAG corps is tasked with ensuring legal compliance; thus, expanding the
analysis to decision-makers that are tasked with broader responsibilities could provide insight
into a larger range of operations in the military.

These studies show mechanisms for state compliance confirm Chayes’ first conclusion on
the role of law in national security decision making, legal advisers activate the role of
international law. Legal advisers are compliance agents advocating for military policies, and
encouraging conduct, consistent with legal norms. This is intuitive — by definition, the
expectation and duty of legal advisers is to offer direct legal advice in the formulation of policy.
Legal empirical studies tend to stay in the legal adviser’s office, or legal advisers on the
battlefield, to capture the role of law. The issue with this is that national security decision making
includes many actors across multiple departments. Not every national security policy maker has
the duty to activate legal obligations into policy formulation; however, legal accountability is
relevant to all actors, regardless of legal background or knowledge. As such, this study goes
beyond these empirical studies by including other actors that are critical to the processes of

national security policymaking in the US and UK.

1.2. Courts Literature
In recent years, literature on legal accountability has incorporated more interdisciplinary

approaches to understand the functions of courts in international politics.”® International relations

78 For example, see Karen Alter, Emilie Hafner-Burton, and Laurence R. Helfer “Theorizing the Judicialization of
International Relations,” International Studies Quarterly, 64 (2019).
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and legal scholars have grappled with the proliferation of international courts and the
“accountability revolution” to understand the consequences of an increasingly judicialized
international system.”

This subsection surveys literature examining the function of judicial systems in national
security and armed conflicts. I organize the relevant debate into two over-arching frameworks.
The first is the deterrence framework; scholars in this framework argue the threat of
accountability can alter combatant behavior towards compliance and greater assessments of risks
of legal violations.®® The second framework is the deference framework; scholars from this
perspective focus on government inter-branch dynamics and argue the judicial branch has little
impact on executive national security policy making because of national security deference
doctrines. Fundamentally, these two frameworks examine different decision-making processes
and interactions; yet, the core consideration is the same as this dissertation. Each framework
argues that courts (whether domestic or international) has a particular function in the course of

an armed conflict and pursuit of national security. I will discuss each in turn.

7 See for example Karen Alter, The New Terrain of International Law: Courts, Politics, Rights, Princeton
University Press (2014); Sikkink (2011); on the “accountability revolution,” see Sriram (2003) which surveys the
rise of prosecutions, particularly through the exercise of universal jurisdiction, while exploring the negative
implications of an expanding system of accountability.

80 See section 2.3.1. for a discussion of this literature; see broadly Jo and Simmons, “Can the ICC Deter Atrocity?”
International Organization, Vol. 70, No. 3 (2016); Jacqueline R. McAllister, “Deterring Wartime Atrocities: Hard
Lessons from the Yugoslav Tribunal,” International Security, 2020.
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1.2.1. Deterrence Framework

After the Second World War, the creation of the Nuremberg and Tokyo trials was pivotal
to the evolution of international criminal law and individual responsibility.3! International
criminal tribunals (ICTs) became a useful tool for holding individuals accountable for heinous
crimes and advancing justice. As the nature of warfare changed from inter-state to intra-state (or
civil wars) ad hoc international criminal tribunals became a vital feature of legal accountability.
States created ICTs for conflicts in the former Yugoslavia, Rwanda, Sierra Leone, Cambodia,
East Timor, Lebanon, Bosnia, and Kosovo. The ad hoc tribunals signaled an important step
towards setting global standards for legal accountability; but ultimately, ad hoc tribunals proved
costly and unsustainable, eventually leading to a permanent international criminal court to
prosecute the most egregious crimes.®? The deterrence debate among international legal scholars
is rooted in whether the threat of legal accountability influences government regimes and

insurgency groups to alter behavior in favor of legal compliance.

81 See Kevin Jon Heller, The Nuremberg Military Tribunals and the Origins of International Criminal Law, Oxford
University Press (2012); David Cohen and Yuma Totani, The Tokyo War Crimes Tribunal: Law, History, and
Jurisprudence, Cambridge University Press, (2020).

82 For more on war crimes tribunals, see Gary Bass, Stay the Hand of Vengeance: The Politics of War Crimes
Tribunals, Princeton University Press (2002); William Schabas, The UN International Criminal Tribunals: The
Former Yugoslavia, Rwanda and Sierra Leone, Cambridge University Press (2012); Richard J. Goldstone, “Justice
as a Tool for Peace-Making: Truth Commissions and International Criminal Tribunals,” 28 New York University
Journal of International Law and Politics (1996). Establishing international criminal tribunals can occur under the
UN Security Council, or domestically. The mandates for many of these ICTs were limited temporally and
geographically. Typically, the tribunals only had competence to review crimes committed within the context of the
armed conflict and only for the time the armed conflict occurred.
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Skeptics of deterrence fundamentally argue that risks of legal accountability cannot
compete with strategic priorities and are unlikely to compel combatants to change behavior.%3
Further, skeptics contend even if the risk of legal accountability was taken into consideration, the
resources necessary to secure prosecutorial support and gather evidence in an ongoing conflict
are extremely challenging; this may negate any deterrent effect of the court because combatants
to conclude that prosecution is unlikely in light of these challenges.%*

Proponents of international courts’ deterrent capability find empirical evidence of
changed behavior when ICTs have prosecutorial support to prosecute war criminals.®> One such
study examines the International Criminal Tribunal for the Former Yugoslavia (ICTY) and finds
evidence that ICTs are most likely to deter combatants when three conditions are present—
prosecutorial support, combatant reliance on liberal constituencies for support, and centralized

combatant groups.®® First, prosecutorial support comes from third parties (i.e. states,

nongovernmental organizations, inter-governmental organizations) in the form of evidence,

8 McAllister (2020), 85. See also, Tom J. Farer, “Restraining the Barbarians: Can International Criminal Law
Help?” Human Rights Quarterly, Vol. 22, No. 1, 2000; James F. Alexander, “The International Criminal Court and
the Prevention of Atrocities: Predicting the Court’s Impact,” Villanova Law Review, Vol. 54, No. 1, 2009; Kate
Cronin-Furman, “Managing Expectations: International Criminal Trials and the Prospects for Deterrence of Mass
Atrocity,” International Journal of Transitional Justice, Vol. 7, No. 3, 2013; David Mendeloff, “Punish or
Persuade? The Compellence Logic of International Criminal Court Intervention in Cases of Ongoing Civilian
Violence,” International Studies Review, Vol. 20, No.3, 2017.

8 See especially Mendeloff, (2017).

8 Hyeran Jo and Beth Simmons, “Can the International Criminal Court Deter Atrocity?” International
Organization, Vol. 70, No. 3 (2016); Kathryn Sikkink, The Justice Cascade: How Human Rights Prosecutions are
Changing World Politics (2011); Courtney Hillebrecht, “The Deterrent Effects of the International Criminal Court:
Evidence from Libya,” International Interactions, Vol. 42, No. 4 (2016); Benjamin J. Appel, “In the Shadow of the
International Criminal Court: Does the ICC Deter Human Rights Violations?” Journal of Conflict Resolution
(2018); McAllister (2020).

8 McAllister, 92 (2020).
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information, access to a crime scene, witnesses or suspects.®’” Second, combatants need access to
resources (such as recruits, funding, weapons, recognition, or access to black markets). Some
combatants rely on liberal constituencies for assistance in acquiring these resources; and that
support is often conditioned on adopting other ideals espoused by liberal constituencies, such as
respect for human rights and legalist norms.®® The final condition, group centralization, is
achieved when the chain of command is consolidated in a few elite commanders that weigh the
costs and benefits of compliance with legal norms.®® According to McAllister, if these three
conditions are present in an armed conflict, there is a higher likelihood of court deterrence.

These findings contribute a framework for operationalizing how legal accountability can
calibrate decision-making; and that there are observable deterrent effects when these conditions
reinforce each other increasing weight of accountability on combatants. Although the study
exclusively examines the deterrent effect of the ICTY, McAllister argues the findings are
relevant for examining conflicts under ICC jurisdiction for three reasons. First, low-intensity
conflicts (where she found deterrent effects for some combatants) are more common than larger
civil wars or counter-insurgency campaigns. Second, the three deterrent conditions are present in
many ongoing civil conflicts. And third, McAllister’s findings are consistent with other empirical

studies regarding the deterrent effect of the ICC.

87 Tbid.

88 McAllister, 95.

8 McAllister, 97. See also Jeremy M. Weinstein, Inside Rebellion: The Politics Of Insurgent Violence, Cambridge
University Press, 2006; and Bangerter, “Reasons Why Armed Groups Choose to Respect International Humanitarian
Law or Not,”
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Skeptics of ICC deterrent effects argue the ICC is, at best, ineffectual and, at worst, risks
conflict escalation and endangering civilian populations.”® Some argue peace negotiations can be
adversely impacted, or prolonged, when the prospect of prosecution is on the horizon. Snyder
and Vinjamuri argue that ICC jurisdiction, and international prosecutions generally, can
discourage strategic bargaining and block the use of amnesties as a way to usher peaceful

resolutions to the conflict.”!

Amnesties can offer more attractive exit strategies and incentivize
de-escalation in a conflict.”? Others argue, “the ICC could initiate prosecutions that aggravate
bloody political conflicts and prolong political instability in the affected regions.”®* The skeptics
of deterrence go further than simply arguing that court jurisdiction does not grip policymakers,
as we will see in the deference framework below; but rather, legal accountability incentivizes
combatants to fight to the end and reject bargaining negotiations and peaceful resolutions. In
short, the ICC may make war longer and worse.

Others disagree with this pessimistic role for the ICC. They argue that State Parties to the

Rome Statute typically have better track records of respect for human rights,’* that incorporating

% See Jack Goldsmith and Stephen Krasner, “The Limits of Idealism,” Daedalus 132, 1 (2003); Jack Snyder and
Leslie Vinjamuri, “Trials and Errors: Principle and Pragmatism in Strategies of International Justice,” International
Security 28,3 (2003-4); Julian Ku and Jide Nzelibe, “Do International Criminal Tribunals Deter or Exacerbate
Humanitarian Atrocities? Washington University Law Review 84, 4 (2006); Cronin-Furman (2013) finds ICC
deterrence is weak without severe punishment and low probabilities of capture.

! Snyder and Vinjamuri, “Trials and Errors: Principle and Pragmatism in Strategies of International Justice,”
International Security, 2003.

%2 For a related argument on exile, see Daniel Kremaric, “The Justice Dilemma: International Criminal
Accountability, Mass Atrocities, and Civil Conflict,” Ph.D. Dissertation, Duke University, 2015; see also Alyssa K.
Prorok, “The (In)compatibility of Peace and Justice? The International Criminal Court and Civil Conflict
Termination,” International Organization, Vol. 71, No.2, 2017; Ku and Nzelibe (2006).

3 Goldsmith and Krasner, “The Limits of Idealism” Daedalus, Vol. 132, No.1., pg. 55.

% Appel, “In the Shadow of the International Criminal Court: Does the ICC Deter Human Rights Violations?”
(2016)
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international crimes into domestic criminal codes encourages greater compliance from State
Parties,” or that the creation of the ICC can deter atrocities at the margins through making
amnesties a less likely option for conflict resolution.”®

One empirical study on ICC deterrence argues there are two forms of deterrence —
prosecutorial deterrence (compliance out of fear of anticipated legal sanctions) and social
deterrence (extra-legal social costs of violation).”” Jo and Simmons expect “the ICC may have
varying effects on different categories of actors, depending on (1) their exposure to the risk of
prosecution, and (2) the importance they attach — or the vulnerability they believe they have — to
the social costs of criminal law violation.””® Using a large-n quantitative analysis® Jo and
Simmons find positive evidence of ICC deterrence in ongoing conflicts, and increased risks for
combatants. They conclude the ICC contributes directly to prosecutorial deterrence through the
proprio motu powers of the prosecutor. The independence, and thus a degree of uncertainty, of
the prosecutor directly impacts combatants. The ICC indirectly encourages lawful behavior by
promoting domestic adoption of international crimes in criminal codes and bolstering
prosecutorial capacity. The ICC additionally deters through mobilization of the international

community and domestic civil society in demanding justice for atrocities against civilians.'®

% Jo and Simmons (2016); see also Geoff Dancy and Florencia Montal, “Unintended Positive Complementarity:
Why International Criminal Court Investigations May Increase Domestic Human Rights Prosecutions,” American
Journal of International Law, Vol. 111, No. 3, July 2017.

% Michael Gilligan, “Is Enforcement Necessary for Effectiveness? A Model of the International Criminal Regime,”
International Organization, Vol. 60, No. 4 (2006).

%7 Jo and Simmons (2016).

%8 Jo and Simmons, (2016) pg. 452.

% Discussion of the research design begins pg. 455.

100 Jo and Simmons, 469.
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This brief overview of the deterrence debate offers an important perspective for this
dissertation; essentially, empirical research finds correlations and mechanisms for
operationalizing deterrence effects on combatants and finds that accountability ultimately has a
positive effect on the conduct of an armed conflict. Importantly, the deterrence debate largely
centers on international courts as a forcing mechanism in influencing state (and non-state)
behavior. The next section shifts the focus to examine how domestic courts operate as a
counterpart to the executive branch and the, historically, wide flexibility afforded the executive
in war-making capabilities. Scholars in this perspective offer a perspective on the role of courts

in wartime policies that is opposite from the deterrence research.

1.2.2. Deference Framework

Historically, domestic courts have averted strong judicial review regarding national
security policies in the US and UK.'! One reason for this is primary jurisdiction for the military
is the military justice system. But even for legal questions related to armed conflict, domestic
courts have had a minimal role. Domestic courts in the US and UK have exercised wide

deference to executive judgement when confronting a threat to national security.'??

101 A more in-depth discussion of case law in the United States and United Kingdom establishing the doctrine of
military deference is in Chapter 2.

102 See Jack Goldsmith, The Terror Presidency (2007) for an in-depth analysis of court behavior in the context of the
global war on terror; see also Benjamin Wittes, Law and the Long War: the Future of Justice in the Age of Terror,
Penguin (2008); Stephen 1. Vladeck, The Passive Aggressive Virtues 111 Columbia Law Review Sidebar (2011)
where he argues that courts have been “decidedly unwilling to engage the substance of counterterrorism policy,”
125. For a larger discussion of US judiciary in the checks and balance system, see Keith E. Whittington, “Judicial
Checks on the President,” The Oxford Handbook of the American Presidency (2009).
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Deference proponents argue that domestic courts do not have prominent influence on
decision makers for two reasons: the established practice of deference with relation to executive
military policy, and the primary jurisdiction of the military justice system.!?® Deference is rooted
in the recognition that courts should, “assign varying degrees of weight to the judgment of the
elected branches, out of respect for their superior competence, expertise and/or democratic
legitimacy.”!%* Or, with regard to court behavior on similar questions in a non-military context,
“...the military deference doctrine requires that a court considering certain constitutional
challenges to military legislation perform a more lenient constitutional review than would be
appropriate if the challenged legislation were in a civilian context.”'% Sometimes this is also
accompanied by a lack of legal understanding. As Jack Goldsmith stated, “What the law required
was uncertain at best in 2002, and if anything, it favored the government.”!%

John Ip offers two vital reasons Courts defer to political and military competencies of the
executive branch. First, it is “not constitutionally appropriate for the judiciary to deal with such
»107

issues, and that proper recourse in such a policy-driven area lies with the political branches.

The second issue is more practical, that “courts may lack the information needed to determine

103 For a comprehensive assessment on deference in executive military policy, see Ashley S. Deeks, “The Observer
Effect: National Security Litigation, Executive Policy Changes, and Judicial Deference,” Fordham Law Review 82,
no. 2 (2013); for a larger discussion about deference to the executive in wartime, see Eric A. Posner and Adrian
Vermeule, The Executive Unbound: After the Madisonian Republic, Oxford University Press (2010).

104 Aileen Kavanagh, Constitutional Review Under the UK Human Rights Act (2009)

195 John F. O’Connor, “The Origins and Application of the Military Deference Doctrine,” Georgia Law Review 35
(2000), pg. 161.

106 Goldsmith (2002), pg. 166.

197 John Ip, “The Supreme Court and the House of Lords in the War on Terror: Inter Arma Silent Leges? " 19
Michigan State Journal of International Law 19, 1 (2010), pg. 3.
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the case and face difficulties with maintaining the secrecy of sensitive information given the
adversarial process.”!%®

Some scholars celebrate judicial deference in the context of national security concerns.'?”
They argue that the courts are structurally inefficient to adjudicate national security concerns or
the executive’s military strategy. Justice Clarence Thomas expressed this sentiment in his dissent

of Hamdan v. Rumsfeld stating,

The plurality’s evident belief that it is qualified to pass on the ‘military necessity’ of the
Commander in Chief’s decision to employ a particular form of force against our enemies is so
antithetical to our constitutional structure that it simply cannot go unanswered. .. the President’s
decision to try Hamdan before a military commission...is entitled to a heavy measure of
deference.'’

Eric Posner and Adrian Vermeule argue in favor of executive entitlements to deference
because the courts are less likely to strike the right balance between individual liberties and
security.!!! They argue, “judicial review of the security-liberty tradeoffs that government makes
during emergencies is affirmatively harmful.”!!'? As such, the executive should be afforded

maximum flexibility necessary to strike the appropriate balance between collective security and

individual liberty specific to the situation.

108 Ip (2010), pg. 4.

109 See Posner and Vermuele (2010).

10 Emphasis added. Hamdan v. Rumsfeld 548 U.S. 557, 678-80 (Thomas, J., dissenting).
1 Posner and Vermeule.(2010).

12 Tbid, pg. 20.
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Proponents of judicial deference rely on a bedrock of two separation of power values—
effectiveness and democratic accountability — and have three core conclusions.'!® First, the
executive must remain flexible and unburdened when defending the country against dire threats.
Second, the executive has unparalleled expertise in confronting national security threats. Third,
the executive is uniquely positioned to act quickly with access to secret intelligence.!'* For
deference scholars, the institutional competence of the Court is not designed to appropriately
handle issues of national security or military decision making.

Critics of judicial deference argue that it is imperative for courts to be involved in
national security decision making processes.'!® Critics argue that the purpose of separation of
powers is to ensure that one branch does not assume too much power. As Flaherty says, “most
often opposing accountability and energy is balance among the three branches, especially those
designed to prevent tyrannical accretions of power.”!'® Especially during times of crisis, some
believe the executive can be especially prone to rash decision making, or “serious forms of
lawlessness,” and adherence to rule of law becomes imperative to minimizing intrusions on

liberty.!”

113 See Deeks (2016), 882; see also Deborah N. Pearlstein, “Form and Function in the National Security
Constitution,” Connecticut Law Review, 41 (2009). Although these works are focused on American system, these
values are applicable to democratic systems.

114 See Deceks, 882; see also Posner and Vermeule; Posner and Sunstein pg. 1176; and Michael P. Van Alstine, “The
Judicial Power and Treaty Delegation,” California Law Review 90 (2002).

115 See Deeks, pgs 883-884 for a synopsis of this position; see also Neal Kumar Katyal, “Internal Separation of
Powers: Checking Today’s Most Dangerous Branch from Within,” Yale Law Journal (2006); Martin S. Flaherty,
“Judicial Foreign Relations Authority After 9/11,” New York Law School Law Review, 119, (2011).

116 Flaherty (2011), 1741.

117 See Cass Sunstein, “Judging National Security Post-9/11,” Sup. CT. REV. 269 (2008)
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In one substantial pushback to deference theorists, Ashley Deeks presented a framework
of the “observer effect” to account for the probability and threat of judicial review over US

national security policies. Deeks argues,

One of the core tenets of national security doctrine is that courts play a deeply modest role in
shaping and adjudicating the executive’s national security decisions [...] Against this backdrop of
limited judicial involvement in its security policy, the executive is highly attuned to potential
court action. When the executive faces a credible threat of litigation or the pendency of one or
more specific cases, it often alters the affected national security policies in ways that render them
more rights protective.''®

Deeks calls this phenomenon the “observer effect,” and argues the observer effect
functions as a motivating force in executive decision making for national security policy.
Deference theorists lack a theoretical account for the observer effect as a force embedded within
the policy process itself and, Deeks argues, therefore overlook in their analysis. Deeks argues the
observer effect induces strong incentives for the executive to alter policies that have a high
probability of judicial consideration. For this dissertation, I adopt the observer effect framework
and expand its scope to include international and foreign court jurisdiction as additional observer
effects on national security policymaking. Deeks’ observer effect framework offers useful
parameters for examining the role of legal accountability in national security policymaking; but
her original analysis is limited to the US executive. This dissertation broadens the scope to

capture the full range of legal accountability on British and American national security decision-

118 Ashley S. Deeks, “The Observer Effect: National Security Litigation, Executive Policy Changes, and Judicial
Deference,” Fordham Law Review 82, no. 2 (2013), pgs. 829-830.
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makers. Section 2.3 is a detailed description of Deeks’ original contribution and the theoretical
framework of this project.

In sum, the deference literature is critical for its examination of the relationship between
the judicial and executive branches, and their sphere of influence. Nevertheless, empirical testing

in the deference literature is minimal, a contribution this dissertation aims to fulfill.

1.2.3. Conclusions of Literature Review

This section offers a wide overview of relevant substantive and methodological studies
across international relations and international law in an effort to situate this dissertation at the
intersection of multiple literatures.

International legal scholars with a view towards the international system measure state
compliance as a pulse on the success and incorporation of international law in political
processes. But this approach omits nuance and variation in compliance that requires contextual
analysis and empirical study. The empirical studies within the field of national security law find
political legal advisers and military lawyers as critical compliance units within national security
structures. The shortcomings of these studies are the limited scope to legal advisers and lawyers
at the exclusion of other national security decision makers who, in some cases, have a
consequential role and influence in the processes. The impact of international law on these
actors, such as senior military commanders or political officials, is critically missing from extant
research.

Finally, on the role of courts in an armed conflict, a survey of the literature details two

existing approaches. Each approach, deterrence and deference, aims to identify whether and how
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courts (the literature discusses both international and domestic) influence political decisions or
processes. The deterrence framework broadly argues that the threat of prosecution alters the risk
calculation of combatants to incentivize compliance with legal norms. At the other side of the
spectrum, deference theorists contend the threat of prosecution does not hold significant
influence over senior decision makers because established judicial practice defers to the
executive on national security questions. Importantly, the literature of deterrence and deference
is not necessarily in conversation with each other. The literatures exist in different theoretical
contexts; however, | suggest they converge on the core concern of this dissertation — how
international and domestic courts influence national security policies in an armed conflict. The

next section outlines my approach and contribution to this literature.

1.3. Dissertation Framework: Judicial Observer Effects
This dissertation contributes to this literature with an empirical study of judicial oversight
influencing policymakers in creating policies regarding the use of torture and targeting policies.
Using Deeks’ observer effect framework as a starting point, I advance an expanded observer
effect framework to account for threat of judicial review in courts outside domestic jurisdiction.
The observer effect phenomenon has its roots in the natural sciences. In physics, an

‘observer effect’ is the change that is made because of the act of observing.!" Similarly, in

119 Deeks (2013), pg. 830; see also Weizmann Institute of Science. “Quantum Theory Demonstrated: Observation
Affects Reality” Scientific Daily (1998).
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psychology, “some experts believe that individuals alter their performance or behavior when
they know that someone else is observing them.”!?°

Likely, multiple types of observer effects influence policymakers, such as media observer
effects, public observer effects, or international political observer effects.!?! In this dissertation, I
exclusively examine judicial observer effects. Judicial observer effects are “the impact on
executive policy setting of pending or probable court consideration of a specific national
security policy.”'* Judicial observer effects occur at the policy-setting phase, when
policymakers identify national security objectives and determine or design the best policy and/or
strategy to achieve that objective. Critically, judicial observer effects occur before judicial
review. Thus, “the observer effect is distinct from the executive’s response to court orders that
require the executive to make specific changes to a specific policy.”!??

Deeks’ analysis of the observer effect is limited to the US executive branch. However,
the US executive does not make national security decisions in isolation of international and
foreign consequences. I argue that judicial observer effects should be expanded to account for

non-domestic court jurisdiction that may have the same, or similar, impact on executive decision

making.

120 Deeks (2013), pg. 830; see also Linda. N. Jewell, “Contemporary Industrial and Organizational Psychology”
Wadsworth Publishing (1998).

121 Different types of observer effects in national security policy making merit further research but are outside the
scope of this analysis.

122 Deeks (2013), pgs. 833-834. [emphasis added.]

123 Deeks (2013), pg. 834.
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I argue there are three categories of judicial observer effects: domestic observer effects,
international observer effects, and foreign observer effects. Domestic observer effects refer to the
impact of potential judicial review in domestic courts. The relationship between the executive
and judicial branch is dynamic and calibrates over time to account for flexibility that may be
necessary for the executive to confront emerging threats, while simultaneously checking the
executive’s potential abuse of power and authority. For the US case, domestic observer effects
are likely more present than international or foreign observer effects; this is due to an American
reluctance to join many international courts. Domestic observer effects will also be highly
dependent on the court practice of military deference. If a court has an established practice of
rejecting review of national security questions, there is likely to be minimal observer effects.

International observer effects refer to how the likelihood of review by an international
tribunal influences policy makers. This refers to any international (or regional) court with
jurisdiction over the crimes of torture and targeting violations; thus, it includes the ICC and
ECtHR. Because the UK is a member of the ICC and ECtHR, international observer effects are
more likely to be present in the British case. However, I would not expect international observer
effects to be as active as domestic observer effects for two reasons. First, the ICC empowers
domestic courts as the first forum of accountability. The ICC only investigates violations of the
Rome Statute if domestic courts are unwilling or unable to prosecute those responsible; thus,
domestic courts are the primary jurisdiction. The second reason is the executive branch and
judicial branch have an iterative relationship, meaning domestic observer effects are the default

and most predictable to executive policymakers.
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The foreign observer effect is the impact of potential review in a foreign national
jurisdiction. Significantly, this does not include an international tribunal — as this would fall
under international observer effects. This refers explicitly to potential litigation in the domestic
jurisdiction of a foreign state. This could occur in two ways. First, through universal jurisdiction;
in which states claim jurisdiction over the most egregious crimes, including torture, regardless of
where the crime was committed or the accused nationality.'** Cases of universal jurisdiction are
rare and thus are not likely to be strong forcing mechanisms for policymakers. The second
pathway is when government officials that are worried for domestic judicial review compel
another foreign state to change policies in a direction toward greater compliance with
international standards in an effort to quell a growing threat. This is also a rare occurrence;
however, coalitional warfare is likely to heighten foreign observer effects. Multinational military
operations, including Afghanistan and Iraq, require extensive coordination for coalition partners’
diverse legal obligations and levels of court jurisdiction.

Deceks argues observer effects lead to the executive branch to ‘alter, disclose, and
improve,’ those policies before courts actually review them. I argue observer effects occur on a
spectrum. Observer effects are “strong” when the executive branch disregards or alters a policy
when judicial review is considered too risky. To dispose of a policy is akin to the claims made by

deterrence theorists; and to alter a policy refers to substantive changes to a policy considered too

124 For an in-depth explanation of universal jurisdiction and how foreign courts have affected the way criminal
accountability is understood, see Chandra Lekha Sriram, “Revolutions in Accountability: New Approaches to Past
Abuses,” American University International Law Review, 19, no. 2 (2003).
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risky in the light of judicial oversight. Observer effects are “weak” when risk of judicial review
informs and adjusts a policy. It does not compel the executive to abandon a policy, or to change
substantive components, but to incorporate minor adjustments to safeguard the executive in the
case of judicial review. Importantly, the observer effect is still present whether it is a strong or
weak influence on executive policy. If observer effects are not present, then the risk of judicial

review has no role in changing policy. Table 1 describes the degrees of observer effects.

No Observer Effects Weak Observer Effects Strong Observer Effects
No policy changes out of risk of Policies are informed or adjusted Policies are abandoned or
judicial review out of risk of judicial review substantively altered out of risk
of judicial review

Table 1. Degrees of Judicial Observer Effects

Dividing judicial observer effects into different types of observer effects (domestic,
international, foreign) allows for layering observer effects. A state with domestic and
international court jurisdiction over military operations could be experiencing layered observer
effects in which both domestic observer effects and international observer effects influence
national security policies. I argue that national security policies created in layered observer
effects will be more constrained less maneuverable in legal uncertainty than policies created in
the absence of layered observer effects. As such, the UK has more legally constrained and
limitations because the UK military operations fall under the jurisdiction of domestic and
international courts. Layered jurisdiction increases the likelihood that at least one of the observer
effects will be strong, as opposed to weak. In other words, since the UK has both domestic and

international possibility for judicial review, either international or domestic observer effects are
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likely to be strong. I do not predict that international and domestic observer effects will both be
weak in the UK. Based on this framework, Table 2 represents my prediction for observer effects

in the US and UK.

Domestic Observer International Foreign Observer Effect
Effect Observer Effect
UNITED STATES Strong None Weak
UNITED KINGDOM Strong Strong None/Weak

Table 2. Predictions of Judicial Observer Effects

These predictions are based on the existence of court jurisdiction over military operations
in each case. In the US, domestic courts, including military courts, are the only courts with the
capability of judicial review of US military policy; as such, I predict domestic observer effects
will alter US national security policy. The prevalence of military deference doctrine'? in
domestic courts may prevent strong domestic observer effects in US national security policy, but
as I discuss later, there are instances in the history of military deference where the court
reviewed military policies, which could inject enough uncertainty into the executive to allow for
strong observer effects. I predict foreign observer effects to be present because operations in
Afghanistan and Iraq were multinational military operations, or coalitions. I argue, and illustrate

in Chapter 4, the design of coalitional warfare increases foreign observer effects on US policy.

125 A judicial practice in which the courts reject review over military policies because competency lies with political
branches of government. Military deference doctrines in the US and UK will be discussed at length in Chapter 2.
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The US is the lead-nation in each coalition, which entails a responsibility of coordinating
partnered military operations; I argue this increases foreign observer effects on the United States.
International observer effects and foreign observer effects are not likely to factor into US
national security policy.

UK participates in regional and global mechanisms of accountability; the European Court
of Human Rights and the International Criminal Court as international observer effects.'?® I
predict the presence of both levels of jurisdiction will lead to strong domestic and international
observer effects. Significantly, the UK has variation in types of courts, both human rights and
criminal court jurisdiction. This could enhance observer effects on British national security
policies because two regimes of accountability could increase the likelihood of review in at least
one legal area. The issues I examine specifically co-exist in the laws of armed conflict and
human rights law; suggesting violations of those rules exposes the British executive to multiple
sources of judicial review. This is most likely to lead to restricted national security policies in the
UK. In contrast to the US, the UK is not the lead-nation of the coalitions; and as such, I do not
anticipate foreign observer effects to be present in British national security policies.

Deeks’ framework of the observer effect in US national security policy is a useful starting

point, but this dissertation expands that framework to capture more variation; that is, more courts

that could have a role in national security decision making, the different degrees to which those

126 For this dissertation, I put regional and international courts with jurisdiction over military operations under the
“international observer effect” category.
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courts impact policy, and how levels of jurisdiction can overlap to create a more constrained

approach to national security policy making.

1.3.1. How Observer Effects Occur

A critical aim of this project is not to simply determine whether judicial observer effects
occur, but how they occur. Deeks’ framework offers a cycle consisting of three necessary
conditions that allow observer effects to operate in national security policy. I offer three similar,
yet different, permissive conditions that I argue are necessary for observer effects to permeate
national security policymaking.

Deeks argues three elements drives judicial observer effect, (1) a triggering event; (2)
robust jurisdictional or substantive uncertainty; and (3) the likelihood of recurring scenarios. The
first element, a triggering event, refers to a litigation-related activity (or the “filing of a
nonfrivolous case”'?’) that occurs when judicial review on security issues had been dormant, or
inactive. Deeks contends the observer effect will be strongest when “the executive’s approach to
policy is being challenged in the triggering case, as well as to future (or other preexisting)
executive policies in the vicinity of that triggering case.”!?® The triggering litigation begins a

new cycle in which the observer effect is initiated and subsequently executive policies operate

127 Deeks, 835.
128 Deeks, 836.
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within the restrictions of its review. Eventually, according to Deeks, the executive will become
more aggressive in policy choices until litigation triggers the cycle anew.'?

The second element is jurisdictional and substantive uncertainty. The triggering litigation,
“forces the executive to take into account the possibility of future judicial oversight over related
policies, even as it remains unclear whether the court actually will end up reviewing a particular
policy on the merits, and, if it does, whether the court will uphold, strike down, or modify that
policy.”!3 If the executive is unsure whether a court will conclude it has jurisdiction over the
case, there is jurisdictional uncertainty. If the executive is unsure which law governs the issue in
question, or there is little precedent to guide the courts in its judgement.'*! The observer effect is
strongest when both forms of uncertainty are present, but even the presence of one will result in a
less intense observer effect.

The final element is the prospect of future litigation. Deeks argues the observer effect
will be stronger if the executive anticipates iterative litigation over the same, or at least related,
issue. Once judicial involvement has created a pattern, the executive has secured the observer
effect on for the dispute in question. On the other hand, if the executive does not anticipate future
litigation on an issue, then there is unlikely to be an observer effect.

Within the framework of this dissertation, I depart from Deeks on the first and third point

of the cycle. Deeks’ first component is triggering litigation. It may well be the case that

129 Deeks, 837.
130 Deeks, 838.
131 Tbid.
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‘nonfrivolous litigation’ is one way to initiate observer effects, but I argue it is not the only way.
Observer effects could also be triggered by non-judicial events; such as uncertainty in the
conditions or contexts of the conflict; novel legal questions can require top decision makers to
deliberate a cohesive policy in response.

Deeks’ second component of the sequence is jurisdictional and substantive uncertainty,
and I agree that both jurisdictional and substantive uncertainty are vital to the operation of
observer effects. Within my framework, this uncertainty can occur within one, or more, of the
layers of jurisdiction. Jurisdiction or substantive uncertainty could exist at the domestic,
international, or foreign levels to initiate the corresponding observer effect.

I also depart from Deeks’ third component — iterative litigation. Deeks claims this third
component occurs when the executive believes there is a high likelihood of future litigation on
an issue, or a related issue. If there is a high likelihood of future litigation, observer effects are
most likely to be present. I agree with Deeks’ overarching point that the final component in the
cycle of observer effects looks to the future, but in a larger process of policy risk calculation.
This risk calculation could include prospects of repeated litigation, as D